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CONSTITUTIONAL IMMORALITY 


A state should not organize a convention for each amendment 


to suit temporary expediency 


From a letter 


by THOMAS REED POWELL, 


Langdell Professor of Law, Harvard University Law School. 


ROVISION for the calling of conventions to 

consider the proposed repeal of the Eight- 

eenth Amendment has been left to state 
legislation. The states must have a wide choice 
in determining the size of the convention, the 
districts from which members shall be chosen, 
the time of the election, and the time of the 
assembling of the convention. 


Play safe 


The state legislatures could probably disre- 
gard existing state constitutional provisions with 
regard to the eligibility of persons for public 


While the state legislatures have free rein in 
dictating the districts from which the members 
of the convention shall be chosen, it is desirable 
to avoid all taint of gerrymandering, and, there- 
fore, they should provide that all the candidates 
for the convention shall be elected at large. 


Two tickets 


There would then be two tickets, one pledged 
to ratification and one pledged to rejection. The 
election would therefore constitute a state-wide 
referendum on the issue. This procedure would 
copy the existing extra-constitutional practice 





office in specifying the 
qualifications for mem- 
bers of the convention. 
Since the matter, how- 
ever, is not absolutely 
certain, it would be de- 
sirable to exclude from 
membership in the con- 
vention any persons who 
are excluded from state 
office of any kind. There 
might also be the prob- 
lem of exclusion from 
state office by reason of 
membership in the con- 
vention, and this possi- 
bility of difficulty should 
be avoided also. 


PAGE THE CONSTITUTIONAL 
LAWYER 


The resolution of Congress submitting 
an amendment to conventions has raised 
several important questions of procedure: 

Who should call the convention? 

How large should it be? 

Should the delegates be chosen from dis- 
tricts or at large? 

Must the governor sign the bill calling 
the convention? 

What qualifications should be required 
of the ddeaetes? 

To answer these questions, the Interstate 
Legislative Reference Bureau has solicited 
the views of a number of eminent authori- 
ties on constitutional law. Their replies, 
taken from informal letters which were 
necessarily written without exhaustive re- 
search, are presented in the following 


pa ges. 


with respect to presiden- 
tial elections. 

While the legislatures 
under the Constitution 
have the power to de- 
termine how the presi- 
dential electors shall be 
chosen, and while in the 
past we have had on 
occasions choice by the 
legislature itself or 
choice by congressional 
districts, we now have 
state-wide elections of 
a ticket of electors. The 
electoral college has 


become a mere form to 
ratify the action of the 
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electorates of the several states. So the constitu- 
tional convention would become a mere form to 
ratify the action of the electorates of the several 
states. Only by such a method can we avoid the 
possibility that a majority of the members of the 
convention will be chosen by a minority of the 
electorate. 


Adopt a policy 


It is desirable for each state to lay down a 
plan that will operate automatically for the 
consideration of future proposals of amend- 
ment, if Congress should submit them to the 
consideration of state conventions. It is highly 
undesirable to have a different plan adopted for 
the consideration of each proposed amendment. 
The object of submitting proposals of amend- 
ment to conventions rather than to legislatures 
is to relieve the process of amending the Fed- 
eral Constitution of the many disturbing fac- 
tors involved in legislative consideration. If the 
legislatures are to decide on the basis of choos- 
ing the convention from the standpoint of the 
legislative attitude toward rejection or ratifi- 
cation of any single proposed amendment, we 
have the very legislative interference in the 
process which the convention plan is designed 
to prevent. I do not think it unconstitutional 
for state legislatures to determine the method of 
choosing members of the convention with a view 
to giving preponderance to the rural or the 
urban vote, or with a view to favoring rejection 
rather than ratification, but I do regard it as con- 
stitutionally immoral. 


By districts or at large 


It seems absurd, also, to pay attention to as- 
sembly districts, senatorial districts, or congres- 
sional districts in devising a plan for considering 
proposals of amendment to the Federal Consti- 
tution. Those districts are rightly to be regarded 


in considering matters of local state policy, and 
are therefore appropriate for state constitu- 
tional conventions to consider changes in the 
state constitution. From the standpoint of the 
United States however, the states are themselves 
the local units and should be treated as such by 
the state legislature. 

If state legislatures decide to adopt a plan 
which calls for state-wide choice between two 
competing tickets, there arises the problem of 
nomination. A recent act of the Vermont 
legislature solves this problem very neatly. It 
provides for nomination by the governor of 
ten candidates publicly pledged to vote for re- 
jection. This saves the expense of primaries or 
caucuses to nominate candidates for members of 
the convention. The ballots are to be canvassed 
by the lieutenant-governor, the speaker of the 
house of representatives, and the secretary of 
state. The secretary of state is to be ex officio 
secretary of the convention, and with the chair- 
man of the convention, is to certify the vote of 
the convention to the Secretary of State of the 
United States. 


If Congress acts 


A further provision in the statute specifically 
permits the application of any Congressional 
statute providing for the details of choosing 
members of ratifying conventions, so that there 
will in no case be any doubt as to whether state 
law or national law is to be applied. 

This statute will serve for all conventions 
in the future to which amendments may be sub- 
mitted. No further legislative interposition will 
be necessary. There will be no attempt on the 
part of any legislature to influence ratification 
or rejection by provisions as to the mode of elect- 
ing delegates. Without doubt this kind of con- 
vention is more truly representative than any 
other. 


SIRI] 

















TWO VIEWS 


Should ratifying conventions be deliberative bodies 


or formalities? 


By ALBERT RUSSELL ELLINGWOoD, 


Professor of Political Science, Northwestern University 


o reap the full benefits of the convention 

method of ratificaton, it is of great im- 

portance, that each legislature enact a stat- 
ute providing in general terms for the selection 
of delegates, the organization, and 
the procedure of a convention, 
which can become operative auto- 
matically whenever an amendment 
is proposed for ratification in this 
manner. 

Besides saving time and expense, 
this regularization of the conven- 
tion process will remove from the 
legislature the temptation to con- 
trive for each separate occasion a 
plan that will produce a result 
favored by the majority of the 
legislature. 

The main features of such a gen- 
eral law will be determined largely by the legis- 
lature’s conception of the nature of a ratifying 
convention. 

There are two possible views: 

I. The convention may be regarded as a de- 
liberative assembly, chosen by the people of the 
state to decide whether ratification is consonant 
with the best interests of the state—as were the 
conventions which ratified the Constitution of 
1787. 

If the convention is to be a deliberative body, 
it should be large enough to permit representa- 
tion by districts and the election of a number of 
delegates at large. Candidates should have the 
qualifications required for election to the more 
numerous branches of the state legislature. 
Nomination by petition is probably the best 
method. 

II. The convention may be considered a 
group of instructed delegates, gathered together 





“Advisory opinion” 


to carry out the expressed will of their constitu- 
ents—a second Electoral College. If the con- 
vention is only the agent to execute the mandate 
of the electorate, a mere handful of delegates 
chosen at large is sufficient. A body 
of ten is an extravagance, for three 
would do just as well. Nomina- 
tion by executive appointment is 
simpler and more economical than 
the method by petition. 

This second plan is in effect 
ratification by direct vote of the 
electorate, and the “convention” is 
only a perfunctory formality, ar- 
ranged to conform to the literal 
requirement of Article V of the 
Constitution. 

It is at least arguable that this 
convention within the meaning of 
Article V must be deliberative in character. The 
convention known to the framers of the Consti- 
tution was certainly no victrola that spoke only 
the words entrusted to it. But we have had a 
great deal of experience in amending constitu- 
tions by direct vote of the electorate since 1787, 
and some provisions of the Constitution have 
been construed to ‘keep pace with the progress 
of the country and adapt themselves to the new 
developments of time and circumstances.” 

A provision permitting the selection of unin- 
structed delegates would not prevent a direct 
referendum when the issue is simple and clear- 
cut and most voters are ready to say “‘yes” or 
“no.” 

But it would also make it possible, whether 
the issue be simple or complex, for a sufficiently 
large number of electors to introduce a delibera- 
tive element into the state ratifying conven- 
tion. 
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SINCE CONGRESS DIDN’T 


How shall the states perform the Federal function of 
callin g their amending conventions? 


By Epwarp S. Corwin, 


Chairman of the Department of Political Science, Princeton University 


N view of the variety of ways in which con- 
ventions have been called and in view of the 
variety of uses to which they have been put 

in the course of our constitutional history, the 
term “conventions in the states” in Article V 
of the Constitution should be regarded as having 
considerable latitude. 

The theory of the supreme court is that a 
state's participation in the amending process is 
a federal function. This suggests that Congress 
should have called the conventions to which the 
proposal to repeal the Eighteenth Amendment 
would be submitted. But this theory does not 
preclude the idea that the state legislatures may 
call such conventions. 

The Constitution itself was ratified by con- 


ventions in the states which were called “on the 
recommendation of the legislatures” thereof. 
And for aught that appears in the Constitution, 
the state legislatures are still capable of exercis- 
ing the same agency. The conventions they may 
call do not need to be deliberative bodies. 
Hawke v. Smith to the contrary notwithstand- 
ing, some of those which ratified the original 
Constitution were anything but deliberative. 

The one indispensable attribute of a conven- 
tion is that it should be a genuinely represen- 
tative body. Undoubtedly the supreme court 
will sustain any ratification by conventions in 
thirty-six states, provided only it believes that 
these conventions really represented the prepon- 
derant public opinion of the country. 





WET AND DRY BALLOTS 


The word “repeal” should appear on the ballot 


By HowarD LEE McBain, Dean, 
Faculties of Political Science, Philosophy, and Pure Science, Columbia Universit) 


ONVENTIONS to ratify the repeal of the 
Eighteenth Amendment should be chosen 
in such a manner that the vote would be 

in the nature of a state-wide referendum. This 
can be accomplished only by placing the con- 
trol of the convention in the hands of state-wide 
delegates. 

For practical purposes the nomination of wet 
and dry candidates in equal number by the gov- 
ernor of the state, as under the Vermont plan, 
commends itself for its simplicity and inexpen- 
siveness. But it must be admitted that such a 
scheme of nomination runs counter to our in- 
stitutional development in the United States. | 
see no objection to substituting nomination by 
petition, limiting, however, the number of nom- 
inees to double the number of members of the 
convention, half wet and half dry. In order that 


there may be some geographical distribution can- 
didates might be nominated in congressional or 
some other districts but elected at large. 

A compromise plan would authorize district 
delegates as well as delegates at large, but the 
latter should certainly predominate over the for- 
mer. The only advantage of such a compromise, 
if any, would be that dry or wet sections of a 
state would at least have a voice, though a 
voice controlled by the state-wide delegation. 

It is highly important that the word “repeal’’ 
should appear upon the ballot. This word has 
been used so often that its meaning as applied 
to the Eighteenth Amendment is widely under- 
stood. If words such as ‘for the amendment” 
and “against the amendment” are used, voters 
may not know whether this means for the repeal 
amendment or for the Eighteenth Amendment. 


























TWO-PLY CALL 


It is desirable to leave no constitutional loo p-holes 
in laws calling conventions 


By ARTHUR H. KENT, 
Professor of Law, University of Chicago Law School 


HE legal tangles which may arise out of 

the submission of the amendment repeal- 

ing the Eighteenth Amendment to conven- 
tions in the several states are so many and varied 
that they may possibly outweigh 


bining election by districts and at large, in order 
to reduce to a minimum the influence of legisla- 
tive gerrymandering upon the outcome of the 
convention proceedings. 

The ingenious proposal that the 





the undoubted advantages of this 
method over the time-tried submis- 
sion to legislatures. It is therefore 
safe to assert that a procedure 
which leaves the fewest loopholes 
for legal attack is best. For this rea- 
son it would be unwise to try any 
experiments in such matters as eli- 
gibility for election as a delegate. 


Legislatures can choose 


Since the Federal Constitution is 
silent as to procedure to be fol- 
lowed by the states, it is difficult 
to believe that the supreme court will not sus- 
tain any form of legislation which is reasonably 
calculated to discover and give expression to the 
will of the people of the state. This is particu- 
larly true in view of the fact that it seems un- 
likely that Congress will attempt to regulate 
the matter unless the states are guilty of unrea- 
sonable delay or become involved in an inextri- 
cable tangle. 

It is improbable that the legislatures are de- 
prived of the power of choice between the alter- 
natives of providing for election of delegates at 
large and by districts merely because delegates 
to the conventions assembled to ratify the orig- 
inal Constitution were selected in the latter man- 
ner. The weightier arguments favor election of 
delegates at large, but if jealousy between urban 
and rural sections makes it impossible to adopt 
this scheme in some states, efforts should be 
made to secure a reasonable compromise com- 


Cogent 





comments 


legislature constitute itself a con- 
vention seems, however, a danger- 
ous one. Its constitutionality would 
be open to grave doubt. After 
Congress has exercised its consti- 
tutional power to determine which 
of two possible methods of rati- 
fication should be used, the legis- 
lature of a state could hardly sub- 
stitute the other. A court would 
be slow to accept an assumption 
that there is no substantial differ- 
ence between the two constitu- 
tional methods. In the present situ- 
ation, there are good and apparent reasons why 
Congress should prefer a body of delegates se- 
lected for a single definite purpose upon a single 
issue to an ordinary legislative body. 


Act or resolution 


The leading authority on constitutional con- 
ventions, Judge Jameson, took the position that 
the calling of a constitutional convention and 
the regulating of the manner of its election is a 
legislative function and so a bill for that purpose 
must be submitted to the governor for his ap- 
proval. While his arguments may not carry con- 
viction to many, a safety-first policy would sug- 
gest that the convention should be called by 
legislative act and by a concurrent or joint 
resolution, containing identical terms, as well. 

The suggestion that legislation take the form 
of a permanent statute providing automatically 
for all future proposals of amendment submitted 
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by Congress for ratification by the convention 
method, is an admirable one. The acceptance of 
this suggestion, however, does not of necessity 
also require the adoption of the Vermont plan 
for the nomination of two panels of delegates, 
one pledged to favor and one to oppose ratifi- 
cation. This plan may work very well where 
the question is as definite and easy to understand 
as is the issue of prohibition repeal. It may not 
work so well if Congress should in the future 
submit to state conventions the ratification of 


amendments involving matters more technical 
in character, or questions on which popular 
understanding may not be so clear nor sentiment 
so well crystallized. In such cases it would seem 
desirable that delegates be elected who are not 
pledged in advance but whose judgment will be 
formed in the light of the deliberations of the 
convention itself. A provision to allow the elec- 
tion of unpledged delegates, similar to that 
adopted in some states, seems a practicable way 
of solving this difficulty. 





UNSHACKLED DELEGATES 


Some statutes calling conventions are open to 


constitutional objection 


By JOHN H. Fertic, Director, 


Legislative Reference Bureau of Pennsylvania 


; HERE is much to be said for the proposition 
that a convention called to ratify the repeal 
of the Eighteenth Amendment cannot in 

fact be a deliberative assemblage, since it can 

vote only to approve or reject the proposed 
amendment, and not to modify or change its 
terms. 

On the other hand, unpledged delegates as- 
sembled in a convention might well debate the 
terms of the amendment and decide whether the 
amendment as drawn was acceptable to a state. 
The delegates might favor an amendment, but 
not the particular one submitted, and might re- 
ject it for this reason. Thus, deliberation and 
debate is possible. This is exactly what would 
happen if the amendment were submitted to 
legislative bodies. 

The conventions being set up in the various 
states, are mere tools to take formal action rati- 
fying or rejecting the amendment in accordance 
with the popular vote. This was the question 
involved in Hawke v. Smith (253 U. S. 222). 
The Ohio Constitution reserved to the people 
“the legislative power of the referendum on the 
action of the General Assembly ratifying any 
proposed amendment to the Constitution of the 
United States." The court was careful to point 


out that ratification may be only by legislatures 
or conventions. “The framers might have 
adopted a different method. Ratification might 
have been left to a vote of the people.” This 
was not done, however. Instead, “both methods 
of ratification, by legislatures or conventions, 
call for action by deliberative assemblages rep- 
resentative of the will of the people, which it 
was assumed would voice the will of the peo- 
ple,” and, may I add, not merely carry out their 
instructions. 

I do not say that the courts will upset the 
actions of the states, which in fact will ratify 
or reject this amendment by popular vote, but 
the matter is certainly debatable, and it would 
be much better to adopt a safe course which will 
bring exactly the same result. 

I drew a series of amendments to the bill 
presented in Pennsylvania permitting candidates 
for delegate to declare their position, and to pro- 
vide a column on the ballot for those who do not 
declare. These amendments left the way open 
to send unpledged and uninstructed delegates 
so as to assure that the law, if enacted, would not 
itself destroy the convention as a deliberative 
body. The amendments, however, will probably 
not be incorporated in the act. 























BILLS FROM THE BAR 


Drafts drawn by Joseph H. Choate, Jr. for the Voluntary Committee of 
Lawyers as described in the Committee's memorandum 





“| VERY state ought to have ready the ma- 
chinery for setting up a convention to 
consider any proposed amendment to the 
United States Constitution. Our proposal, there- 
fore, is not for an enactment dealing only with 
Repeal of the Eighteenth Amendment, but for 











they must directly register the public will, just 
as the College of Electors, also originally meant 
to be a deliberative body, is now so chosen. 
We recognize that in any particular state, 
opinion may not be ripe for election of all dele- 
gates at large, and we have therefore prepared 





one appropriate to any and 
all future amendments. 
Our Bill seeks to create 
a small convention—twen- 
ty-one members should be 
enough — which, if the 
minds of the people are 
made up on the question, 
will register accurately and 
immediately the real state 
of public opinion, but 
which if public opinion is 
still unformed, will enable 
the people to elect an un- 
pledged deliberative con- 
vention to decide the issue 


There are many matters that each 
state must consider for itself in pre- 
paring legislation for ratifying con- 
ventions. Some of these are debat- 
able questions of policy; others are 
technical problems growing out of 
peculiar sections of the state’s con- 
stitution or statutes. 


But with a view to focusing atten- 
tion on some of the major points to 
be considered, several draft bills 
have been prepared by legal experts. 
State Government is indebted for two 
such bills to Mrs. Helena Pemberton 
Rhudy, the able executive secretary 
of the Committee. 


an alternative Draft Bill to 
provide for representation 
by districts, with only a 
part of the delegates chos- 
en at large. This, we hope, 
will be used only if neces- 
sary, and after a real ef- 
fort, to obtain election of 
all delegates at large. It 
cannot be denied that any 
representation by districts 
may result in a decision op- 
posed to the wishes of pos- 
sibly a large majority of 
the people of the state. 








for them. 

We believe that no such deliberative body 
should be or will be elected to consider the 
Eighteenth Amendment. While the conventions 
known at the time when the Constitution was 
framed were deliberative, and it was doubtless 
expected that ratifying conventions would like- 
wise be deliberative, the situation has so changed 
as to require and justify something different. In 
1789 public opinion was so ill-informed, and the 
difficulties of educating the public as to the na- 
ture and advantage of any change in the Consti- 
tution were so enormous, that nothing resem- 
bling a referendum on such a subject would have 
been possible. At this date practically every voter 
understands the issue, and the people at large 
will never be satisfied with a decision upon it 
rendered by anybody but themselves. The con- 
ventions should therefore be so constituted that 


If it appears impossible 
to obtain any delegates at 
large, the alternative Bill can be modified by 
omitting the provisions referring to them. If 
that becomes necessary everything ° possible 
should be done to make the districts used, fairly 
representative. For this purpose, we suggest 
congressional districts. Where this is not prac- 
tical an effort should be made to give each dis- 
trict a number of delegates in proportion to its 
population. 


Automatic primary 


Neither Bill includes detailed provisions for 
the canvassing of the vote, which are assumed 
to be covered by local law. If not, they should 
be taken care of. 

The plan provides the only simple method 
which we have been able to discover for ob- 
taining the nomination of complete tickets of 
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candidates respectively for ratification, against 
ratification, and unpledged. It practically calls 
for an informal automatic primary, without ex- 
pense to the state. It permits nomination by peti- 
tion of any number of candidates of any of the 
three classes; but no nominations except those 
of as many candidates on each ticket as there 
are delegates to be elected, will be valid. If, for 


example, eleven delegates are to be elected, only 
the names of the eleven candidates for ratifica- 
tion whose petitions have been signed by the 
greatest number of voters, will go on the ballot. 

A provision for unpledged delegates is prob- 
ably unnecessary and almost certain to be nuga- 
tory; but it makes the convention a deliberative 
body if the voters want one. 


LASHED TO THE MAST 


Delegates may be instructed and conventions 
need not be deliberative 


By D. O. McGovney, 


Professor of Constitutional Law, University of California 


HE election at large of all the delegates in 

each state to a convention to ratify amend- 

ments to the United States Constitution is 
entirely consistent with the requirements of the 
Constitution. Furthermore Con- 


election may be confined to pledged or even to 
bindingly instructed candidates. A legislature 
so chosen would be a constitutional legislature 
whether you choose to call it a “deliberative” 

assembly or not. Otherwise when- 





gress may constitutionally leave it 
to each state to provide for the 
calling of its convention and the 
manner of electing delegates to it. 
This is not to say that had Congress 
decided itself to do these things its 
action would be unconstitutional. 
In either case there would be ‘‘con- 
ventions’ in the states, which is all 
that the Constitution requires. 

As to the methods a state may 
adopt for nominating candidates 








| ever a legislature contains a ma- 
jority pledged to vote for or against 
a proposed bill it could not con- 
stitutionally act upon that measure. 
I know of no requirement of the 
national or state constitutions that 
would nullify the acts of a legisla- 
ture on the ground that it was not 
deliberative in the sense suggested, 
and the same considerations apply 
to conventions. 

In his remarks that “Both meth- 
ods of ratification, by legislatures 








for delegates to these conventions 
I see no constitutional objection 
either to the Vermont plan of authorizing the 
governor to nominate two opposing sets of 
candidates or to the Wisconsin plan of nomina- 
tion by popular petition. The former has the 
merit of greater simplicity. 

I do not believe it is necessary to leave a way 
open to send ‘“unpledged and uninstructed” 
delegates. Certainly when Congress adopts the 
method of ratification by legislatures a state may, 
after the amendment is proposed by Congress, 
elect the legislature that is to vote on it and that 


What better method or conventions, call for action by 


deliberative assemblages representative of the 
people, which it was assumed would voice the 
will of the people,” (Hawke v. Smith, 253 U. S. 
221), Mr. Justice Day was evidently using a 
loose descriptive expression. It seems to me that 
what he meant to emphasize was that the fram- 
ers assumed that either a legislature or a con- 
vention “would voice the will of the people.” 
What better method is there for this, than by 
confining the election to two sets of candidates, 
one pledged for and one against the proposal? 
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A trail of precedent for conventions was marked 


by the procedure followed in ratifying 


the United States Constitution 


HE first constitution of the United States— 
the Articles of Confederation—was vir- 
tually a treaty to form “‘a firm league of 
friendship” between the states. It was approved 


state a bill was passed. In New Jersey at least, 
there seems to have been some doubt whether 
a resolution or an act should be used for this 
purpose. The legislature passed a resolution call- 


by the law-making bodies 
of the thirteen states. 

The second Constitution 
of the United States—the 
present one—was declared 
to be the supreme law of 
the land, and was ratified 
by conventions chosen by 
the people. 


Direct authority 


There were a number of 
reasons why the federal 
convention of 1787 wished 


THE ONLY PRECEDENT 


Congress has proposed 26 amend- 
ments. to the United States Constitu- 
tion. Twenty of these have been ap- 
proved, four have been rejected, and 
two are pending. Each one of the 
fore-runners of the repeal amend- 
ment was submitted to the state legis- 
latures for action. There is thus no 
precedent to guide the legislatures in 
calling ratifying conventions, unless 
it be found in the procedure followed 
in adopting the United States Consti- 
tution in 1787-1789. 


ing a convention, but three 
days later an act was 
passed confirming the le- 
gality of that call, ‘‘any 
law, usage, or custom to 
the contrary in any wise 
notwithstanding.” In each 
of five other states (Mass- 
achusetts, New York, 
New Hampshire, Pennsyl- 
vania, and Virginia), an 
act appropriating money to 
defray the expenses of the 
convention was passed in 





its handiwork to be ratified 
by state conventions rather 
than by state legislatures. Some of the reasons 
involved factors of political expediency; others 
were due to a desire to evade clauses in the 
existing state constitutions; but the deciding fac- 
tor was the desire to create a national consti- 
tution resting on the direct authority of the 
people. Accordingly, the constitution was laid 
before Congress with the request that it “be 
submitted to a convention of delegates chosen 
in each state by the people thereof, under the 
recommendation of its legislature, for their as- 
sent and ratification.” 


Act or resolution 


Within six months, conventions had been 
summoned in eleven of the states, and the two 
remaining states followed suit later. Legisla- 
tive action calling the convention took the form 
of a resolution of both houses in every state with 
the single exception of Rhode Island, in which 


addition to the resolution 

calling it. Some legisla- 
tures, like those of Connecticut and South Caro- 
lina, included the appropriation provision in 
the resolution of call. 


Governor’s veto 


The question whether an act or resolution 
calling the convention should be submitted to 
the governor could not arise in most of the 
states. At that time, only Massachusetts gave 
its governor a veto power over legislation. The 
resolution calling a convention in the Bay State 
was duly submitted to Governor Hancock and 
signed by him. In New York the governor and 
a council were empowered to revise statutes 
passed by the legislature, but as the resolution 
calling the convention was passed as “the sense 
of the legislature,” it was not submitted to the 
council. In some states the governor sat with the 
upper house and participated in its delibera- 
tions. The deciding vote in the Rhode Island 
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Senate in favor of calling a convention was cast 
by the governor. 


Towns and counties 


Each of the 13 states enacted legislation pro- 
viding for the election of delegates on a geo- 
graphical basis. In the four New England states 
—Connecticut, Massachusetts, New Hampshire, 
and Rhode Island—the delegates were chosen 
from the towns; in all the other states the 
county was the unit of representation. Some 
of the delegates in South Carolina were chosen 
from the parishes. The number of delegates 
ranged from 26 in Georgia to 364 in Massachu- 
setts, apparently without any relation to the den- 
sity of population. There was no state, however, 
in which all, or even part, of the delegates to 
these important conventions were elected at 
large. 


Qualifications 


In general the members of the conventions 
were elected in the same manner as were the 
members of the legislatures. Most of the reso- 
lutions so stated in as many words. The mem- 
bers of both bodies were chosen from the same 
districts in all of the states except New Hamp- 
shire and Connecticut, where those towns not 
represented in the General Court were permitted 
to send delegates to the convention. The dele- 
gates were chosen under the same rule of appor- 
tionment in practically all of the states, and ex- 
cept in Virginia, similar qualifications were re- 
quired for membership in the two bodies. The 
Old Dominion permitted men who did not have 
the special qualifications required of legislators 
to sit in the Convention. With two exceptions, 
the same electorate chose both of these bodies. 
In New Hampshire the provisions of the exclu- 
sion bills were lifted for the convention elec- 
tion, and in New York the property qualifica- 
tions were removed so that all freemen 21 years 
of age or over were permitted to vote. But even 
in New York, the resolution provided “that the 
said election and canvass shall, in every other 
respect not herein provided for, be conducted in 
like manner as is provided for by law for hold- 
ing elections for members of the Assembly.” 


Nominations for public office during this pe- 
riod were usually made in what have been called 
“parlor caucuses.”” A search through many docu- 
ments has uncovered no evidence of any formal 
machinery for nomination, similar to that which 
we have today. There were no parties, as we 
now know them, although some groups among 
the people favored the adoption of the Consti- 
tution and others opposed it. The population of 
the towns of New England, and the counties of 
the middle and southern states was not large. 
Electoral problems were simple. Consequently 
no provision for the nomination of candidates 
appears in the legislation calling the ratifying 
conventions. 


Special legislatures 


A survey of this body of legislation shows 
clearly that ratifying conventions, as used to 
approve the federal constitution, were in fact 
special legislatures, chosen for this single pur- 
pose, but comparable in most other respects to 
the regular legislative bodies of their states. 
None of the conventions had two houses, but 
neither did the legislatures of Pennsylvania and 
Georgia at that time. 

That these conventions were truly deliberative 
bodies may be seen by even a casual perusal of 
their debates, as edited by Elliot and published 
by the United States government. Two were 
able to finish their work in a few days (Connecti- 
cut, 3 days; Delaware, 4 days), but several dis- 
cussed the proposed constitution during a period 
of weeks (South Carolina, 2 weeks; Pennsyl- 
vania, Massachusetts, and Virginia, 3 weeks; 
New York, 6 weeks), and in New Hampshire 
the deliberations extended over 4 months. As 
stated in the Maryland Resolution, the constitu- 
tion was submitted “to a convention of the peo- 
ple for their full and free investigation and 
decision.” 

In this pioneer legislation the delegates in all 
states were elected from districts; the number of 
delegates was not always in proportion to the 
population; the franchise requirements were 
generally the same as for other elections, and the 
qualifications of delegates were similar to those 
required of members of the legislatures. 



































ITHIN six weeks after Congress had pro- 
posed an amendment repealing national 
prohibition, twenty state legislatures 
had provided conventions to ratify or reject it. 
Much of this premiére legislation is ingenious 
and inventive. The following table shows that 
these acts vary widely in their principal pro- 


visions. 


In several states, such as Arizona, Montana, 
Oregon, Vermont, and Wyoming, the legisla- 
tion provides for the automatic election of dele- 
gates whenever Congress may propose amend- 
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DEBUTS 


Twenty states have “come out’ with machinery 
for ratifying conventions 


ments for ratification by conventions. In these 
states it will not be necessary to pass a mew act 
for each amendment. 

Legislation providing for conventions is pend- 
ing in many other legislatures, and in several 
of these, bills have passed one house. On the 
other hand, bills have been killed in Georgia 
and Kansas. The legislature of North Dakota 
adjourned without taking action on this matter. 
The North Carolina legislature has referred the 
question of calling a ratifying convention to a 
referendum of the voters. 



























































































































































TWENTY CONVENTIONS CALLED 
An interesting example of the manner in which different 
states tackled the same problem 
Compiled by the INTERSTATE LEGISLATIVE REFERENCE BUREAU from several sources including the 
Legislative Reporting Service of the Commerce Clearing House 
| No. of NOMINATED BY | HOW ELECTED ilienates 
State Election date — Poy ame . : .- pledged to 
| gates | Pat Other Mehots __—| Allfrom| Some at| au at | ‘arry ou 
Alabama... ..| July11,1933 | 116 | ey ae ey | PEE 2 ee eet 

Arizona.............| Within3months| 11 | 7 me 22h Wina “om 7 2 ae 

=... tss:.h.!.:lUlUmhCC ‘ a te sec eee + 

| Séehe...............| Gev.tomtduse | @ | @ | 4 a he ae he 
Indiana. . "....| Gov.tosetdate | * | SUL ae 58 ee gee |—* 

"Mickions............1| Agate | 0 | | Geuntydukeandpetetentee| «@ | #4x=|  &+4«=|| © 

ee 2 a ee eS Oe ee 
Nevada June 10, 1933 40 Tt — | * q 

| New Jersey......... | May 16,1933 | 226 or a reir. b+ 9, -tny Y Ses 2S oe ere 5 

| _New Mexico ..| Sept.19,1983 | 3 | ow | +— a a 
Ohio | Nov. 7, 1933 52 + * * 

| Oregon... .. ~ June 21, 1933 a Ex >. =< sae Car ot eee ees ae ee 

South Dakota... May 22,1934 | 103 | _ "a RR pa Saye | ee ge : 
Tennessee July 20, 1933 i i AS: Fe Ree icici OE LS * OF oe Hee 
Utah Gov. to set date | 21 + ; Ate (REE Gers: Re 2 Ce a 
Vermont ; Gov. to set date 14 Governor | ’ 

} Washington... Gov. to set date * 145 - “EZ pe: mee ale | ‘| 2° ; 
West Virginia ..| June 27, 1933 10 _ Party committees od | a Rey 73 
“Wisconsin ~.| April4,1933—| 15 |e ee wr io Se a As 
Wyoming... May 15, 1933 65 r x | ae 
*One delegate for each 10,000 population in each county. tSome unpledged delegates may also be chosen. 
+tPrecincts elect county delegates who in turn elect state delegates from their respective counties. 














NO PROFITS IN SWEDEN 


How a Scandanavian country regulates the distribution of liquor 


By WALTER THOMPSON, 


Professor of Political Science, Leland Stanford University 


E seem to have learned little during the 
N last decade and forgotten much. The 
' only constructive programs suggested 
are the prevention of the return of the saloon, 
whatever that means, and 
the protection of the “dry” 
states. Under such condi- 
tions, it may be profitable 
ro turn to a people who 
have frowned upon radical 
departures in liquor legis- 
lation and have followed 
the prophetic admonition 
and builded precept upon 
precept, line upon line, 
here a little, there a little. 
Americans speak glibly 
about the “liquor traffic.” 
The Swedes have learned 
by sad experience that, in 
this traffic a clean cut 
distinction must be made 
among the wholesale, retail, and service trades. 
Each of these trades must be defined and sub- 
jected to a distinct type of control, but the regu- 
lations of all of them must be coérdinated into 
a unified plan. Obstruct the stream in one place 
and you merely divert the flow into other chan- 
nels. Such was their experience under the old 
Gothenburg System. 


Discrimination 


The Swedes have also learned that liquor is 
not just liquor. A clear distinction must be made 
among spirits, heavy wines, light wines, and 
beer, and special regulations must cover each of 
them. Again there must be coérdinaton. 

Americans talk vaguely about the “personally 
wet” and ‘‘personally dry,” and refer to ‘wet 
states” and ‘dry states.’” The Swedes have 


This interesting and timely article 


control—widely heralded as one of 
the most effective in the world. The 
author has recently been Carnegie 
Visiting Professor at Upsala Univer- 
sity, Sweden, and at the Kongelige 
Frederiks University, in Norway. 
During his stay in Sweden, Dr. 
Thompson made an intensive survey 
of the Bratt System for the Carnegie 
Foundation. His full report will be 
published shortly by the Foundation. 


learned that conviviality ranges all the way from 
the teetotaler to the sot and that attitudes vary 
in different communities. In the light of this, 
they are attempting a national system of liquor 
regulation which is adjust- 
ed to local feelings and in- 
dividual differences. 


describes the Bratt System of liquor 


Government ownership 


The wholesale trade in 
Sweden is conducted by a 
company known as Vin— 
& Spritcentralen. It has the 
appearance of a private 
corporation, but the gov- 
ernment has a controlling 
voice in the direction of its 
affairs, and, in reality, it is 
an agency of the state. A 
fixed dividend is paid on 
its small capitalization, 
and all of the surplus prof- 
its On its transactions revert to the state. 

The retail trade is conducted by similar public 
service corporations known as “‘system com- 
panies.” There are a hundred and nineteen of 
these companies with monopoly rights to retail 
spirits and wines. No one else may engage in 
the retail trade. These corporations are char- 
tered by the county governors, but the city coun- 
cil where the company intends to establish its 
business must approve the charter before it will 
be granted. The public—state, county, and local 
—determines the policies and management of 
these companies, and the profits, aside from a 
small fixed dividend to shareholders, go to the 
state. In appearance private corporations, the 
companies, in reality, are arms of the state. They 
are all under the direction and control of a 
national agency, the Royal Board of Control. 
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The entire country is divided into districts, 
and each system company is granted a monopoly 
in a designated area. To purchase spirits or 
wine at retail, a customer must have a passbook 
which he secures from the company in his dis- 
trict. To get his passbook he must convince the 
company that he is worthy and 
responsible. The company then 
grants him a permit to purchase a 
monthly allotment commensurate 
with his needs. A man, as a rule, 
gets more than a woman; a mar- 
ried man more than a single man; 
a middle aged man more than a 
young man. This “individual con- 
trol” is the most distinctive feature 
of the Swedish plan. Its purpose is 
not only to protect the individual, 
but to prevent a surplus of “pass- 
book liquor” flowing into illegal 
channels. Four liters of spirits— 
slightly more than four quarts—is the monthly 
maximum for anyone, but one may draw ‘‘ex- 
tras” for special occasions, such as weddings, 
birthdays, and baptisms. 


Local option 


Sweden has had local option for more than 
three-quarters of a century, and no phase of the 
liquor trade may be conducted in a commune 
without its consent. Most of the communes pro- 
hibit the trade; but whether a man resides in a 
“wet” parish or a “dry” parish, if he has a pass- 
book, he may purchase liquor at retail from his 
system company store and may legally possess it 
and serve it in his home. Moreover, the poor as 
well as the rich may have it. A democratic 
people, the Swedes have frowned upon control 
by high prices. A liter of the more common 
domestic spirits retails for about seventy cents. 
Temperance rather than affluence is the test in 
granting a passbook. 

The service or bar trade is regulated by li- 
censes or “‘serving rights.’” These are controlled 
by the local system company. The company 
itself may exercise these rights in restaurants 
which it conducts; or it may let them out to 
privately operated restaurants. A private restau- 





Carnegie professor 


rant operator must buy his liquor supplies from 
the company and is entitled to a profit on only 
a portion of his sales of spirits and heavy wines. 
For the portion which he serves in excess of his 
“profit quantity”” he must pay the company what 
he charges. This removes. any inducement to 
push the sale of intoxicants. 

General regulations governing 
the service trade are imposed by 
the Royal Board of Control. Spirits 
and heavy wine are served in lim- 
ited quantities only with meals in 
restaurants. Pastry shops may be 
licensed to serve wine. But again, 
the governments may forbid the 
service trade entirely within a city 
or rural commune, or they may 
admit it with special restrictions. 

Beer is one of the principal 
causes of intoxication in Sweden, 
but it is not listed as an “‘intoxi- 
cant.’” Neither does it come under the jurisdic- 
tion of the controlling agencies set up to regulate 
the wholesale, retail, and service trades in spirits 
and wines. It is manufactured by private brew- 
ers, retailed by private business, and, for the 
most part, served in private restaurants or cafes. 
However, all phases of the trade are licensed, 
and local governinents may impose their own 
restrictions. The alcoholic content of beer is 
limited by statute to 3.2 per cent by weight, or 
approximately four per cent by volume. Heavier 
brews are sold in drug stores only under a 
doctor’s prescription. 


Beer cafes 


A form of “near beer”—considerably nearer 
than ours—is offered for sale with few restric- 
tions. Ordinarily, no food requirements are im- 
posed in a beer cafe. All you need is a thirst and 
about seven cents for a third of a liter bottle. A 
distinguished American Congressman has as- 
sured us that three bottles of the Swedish brew 
on an empty stomach is non-intoxicating. The 
writer has found Swedes of capacity who could 
drink from ten to twenty bottles on a full stom- 
ach. The result of such ardent endeavor is 
generally a bit stupefying. 
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Finally, the Swedish system provides for spe- 
cial local officials, “Supervisors of Temperance,” 
whose duty it is to keep a watchful eye on any 
abuse of alcohol in the community, to codperate 
with agencies engaged in the liquor trade, to 
look after alcoholics, and, in general, to promote 
the cause of temperance. 


The results 


The above is a rough sketch of the much- 
talked-about Bratt System. It did not spring 
full blown from the fertile brain of Dr. Bratt. 
Much of it is of long duration. The system 
companies date back to the middle of the last 
century. 

What are the results? Statistics are impres- 
sive but they prove little. There has been a 
decided improvement in temperance during the 
last two decades, but it is difficult to know how 
much of this is due to the merits of the Bratt 
System. Undoubtedly, the plan has had a salu- 
tary effect, and, in general, it seems to be meet- 
ing with public approval. 

A system of liquor control adjusted to the life 
and customs of a people is difficult to transplant. 
But the Swedish plan has features which merit 
consideration when we are seeking a solution of 
our own liquor problem. The system company 
scheme avoids the embarrassment of having the 
government in the liquor business, and, at the 
same time, insures elasticity, responsibility, and 
freedom from red tape. 


A model for us 


The Royal Board of Control might be a pat- 
tern for a federal coérdinating and regulating 
agency. If we were to create such a board, we 
might profitably follow the Swedish practice of 
selecting able members and giving them a fairly 
free hand. 

Vin—& S pritcentralen might serve as a model 
for a corporation chartered by the federal gov- 
ernment and granted a monopoly of imports and 
the wholesale trade. Such a monopoly could ef- 
fectively stop the flow of legitimate liquor into 
dry territory, providing some check, such as the 
Swedish passbook, applied to the retail trade. 
In the absence of such a check, the bootlegger 


would stock up at the retail stores and peddle 
government liquor at a handsome profit to 
thirsty souls in dry areas. 

The service trade in the United States, as in 
Sweden, will probably be settled most satisfac- 
torily by the states and local governments. The 
retail trade offers another problem. If passbooks 
are used in states permitting the trade, a resident 
of a dry state may be barred from buying at retail 
regardless of his temperate habits or standing 
in his community. The only trade open to him is 
bootleg. Some plan might be worked out such 
as the Swedish whereby he would be permitted 
to purchase his monthly allotment from the 
nearest retail store. The writer cannot become 
enthusiastic over a federal guaranty against the 
return of the saloon if it means an elimination 
of the service trade, in every form, and in every 
part of the country. 


The Swedish cafe 


There are localities in the United States where 
there is a demand for a service trade without the 
meal requirement. The Swedish cafe, where 
nothing stronger than beer is served, and where 
food and coffee are available, merits considera- 
tion as a substitute for the American saloon. 
Some of these cafes are badly managed; others 
are a credit to a civilized people. 

Swedish labor leaders have advocated a pub- 
lic monopoly of the beer trade as well as the 
trade in spirits and wine. They contend that 
beer is a workingman’s drink and that the profits 
should go to the state to be used, not for balanc- 
ing the budget, but for such purposes as social 
insurance, unemployment relief, and old age 
pensions. That proposal, in these unhappy times, 
also deserves consideration. 

And let us not forget the most important 
lesson from the Swedish experiment. In all 
phases of the liquor traffic, with the exception 
of beer, the Swedes have eliminated the profit 
motive and realized disinterested management. 
We had private profits in the days of the old 
saloon, and we have private profits now. The 
profit motive has not only discredited the liquor 
trade; but it has jeopardized our chances of 
effective control. 
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BEFORE THE DROUGHT 


Pre-Volstead local and state regulatory measures for the 


control of the liquor traffic 


OCAL and state regulatory measures aimed 
| at mitigating the evils of the liquor traffic 
were enacted early in the history of this 
country. The recent discovery in Chicago of a 
statute which may prohibit licensing of retail 
liquor dealers in the Loop districts because it is 
within four miles of a university or college, has 
caused no end of embarrassment to prospective 
liquor dealers, because unknown to the latent 
brewery interests a branch of a great university 
has been permitted to locate in the heart of 
down-town Chicago. The confusion over this 
local regulatory measure reminds STATE Gov- 
ERNMENT that the college boys of another gen- 
eration had to walk or bicycle a mile or two for 
their steins of beer because of local restrictions 
which forbade saloons in the neighborhood of 
schools, colleges, and churches. 


Saloon keepers of character 


Other local regulations prescribed that pros- 
pective saloon owners undergo character ex- 
aminations and receive the endorsement of 
reputable citizens before receiving a license. 
Present day wets probably wish that these regu- 
lations could be made to apply to speakeasy 
owners. 

Sunday closing hours applied almost univer- 
sally, and restrictions were early placed upon 
the retailing of alcoholic beverages to given 
units of the population. Laws were even passed 
forbidding the use of screens on the doors and 
windows of saloons—presumably for the pur- 
pose of making public drinking wholly public. 
The records of the day fail to reveal whether 
these laws really made drinking more restrained 
or simply added to the saloons’ overhead 
through having more flies in to lunch. 

The prohibition of the liquor traffic by local 
government is generally known as local option. 
Due to the abuse of the license system of regu- 
lation in the 1830's, local option as a form of 


prohibition developed, until in 1900 some 37 
states had enacted local option laws of one form 
or another. These laws were of two sorts, com- 
pulsory and voluntary. Through compulsory 
legislation the state could compel local subdi- 
visions — counties, municipalites, or smaller 
political divisions—periodically to vote on the 
question of license or no license. 


The bootlegger arrives 


The other type of local option provided that 
a vote could be taken at any time whenever cer- 
tain conditions had been met, such as the pres- 
entation of a petition by a certain percentage of 
the voters requesting a referendum. 

The reader has probably surmised correctly 
that the groundwork for our great bootlegging 
industry was being laid by these innocent and 
well wishing legislators of an earlier day. Boot- 
leggers during those years did a thriving busi- 
ness by running liquor between wet and dry 
cities. The speakeasy trade followed in the 
steps of the bootlegger, and it was not long 
before the county sheriff and town constable 
were faced with problems of enforcement that 
in some respects overshadowed the problems of 
the present day. Local option was looked upon 
as no experiment and as a total failure. The 
failure of local option and the utter voracity of 
the brewery interests were reasons that led up 
to the great experiment with homebrew, bathtub 
gin, and wine bricks. | 

The Mississippi Legislature in 1839 enacted 
the famous “Gallon Law” which specified that 
the smallest quantity of liquor which could be 
retailed was one gallon. Expressions such as 
“This one’s on me,” and “Have one on the 
house, boys,” were never heard in those days. 
The hardship was made even more severe by 
local license laws specifying that the liquor must 
be sold in sealed packages which could not be 
opened on the premises. 
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A BIBULOUS JOURNEY THROUGH CANADA 


An analysis of the liquor control systems of the Provinces 


HOSE who have traveled from Prince Ed- 

ward Island, on the Atlantic seaboard, to 

British Columbia may recall, even if they 
happen to be teetotalers, that there are nine sys- 
tems of government liquor control in Canada— 
one for each province. These systems vary from 
absolute prohibition on Prince Edward Island, 
with its bone-dry laws, to the liberal control 
system of Quebec. In between these extremes 
are seven systems, no one of which resembles 
the absolute as found on Prince Edward Island 
nor the liberal policy of Quebec. 


Fundamentals 


Before describing the systems as found in the 
various provinces it is wise to keep these three 
fundamentals in mind: 

Each province exerts an absolute mono poly 
over its own liquor. 

It is unlawful to carry alcoholic beverages 
bearing the seal of Alberta into British Colum- 
bia, or any other province. Furthermore, the 
citizen from these shores should be warned 
against taking into Canada such local products 
as “derail,” ‘‘needle beer,’ “sugar moon,” or 
“bath-tub” gin for they will be declared con- 
traband. 

All the provinces have eliminated private 
profits from the retail liquor trade. 

The Canadians, like the Finns, realize that if 
the profit motive is taken out of the liquor 
business problems of control become much more 
simple. Perhaps our own unhappy experience 
with the saloon and brewery interests has been 
an example to the Canadians of how not to 
regulate the liquor trade. No one denies that 
the greed of the brewery interests, who owned 
over eighty per cent of the saloons, was a 
dominant factor in the overthrow of John Bar- 
leycorn. 

Spirits are sold only by the government. 

In most of the provinces licensed vendors are 


permitted to sell beer and wine, but spirits are 
only sold through the government stores. 


Regulations 


The provincial monopoly is absolutely com- 
plete because even though licensed venders may 
sell beer and wines they are so strictly regulated 
that they are virtually government stores. The 
government controls the prices and regulates 
the hours, equipment, and sales methods. All 
the licensed dealers are held strictly accountable 
to the provincial Liquor Control Board. To all 
intents and purposes the liquor business in 
Canada is similar to our own public utilities 
it is “clothed with public interest” and subject 
to governmental regulation. 

By no stretch of the imagination could the 
government stores be described as saloons. In 
all of the provinces there are rigid restrictions 
against the sale of spirits for consumption on 
the premises. If the treating habit exists in 
Canada it is the home variety because whiskey 
is sold by the bottle only and must be drunk 
at home. The habit of “having one on the 
house” is another quaint custom that does not 
exist in Canada—as far as that goes, the habit 
is practically extinct in the United States. Ac 
least a survey of the speakeasy trade would so 
indicate. 

Furthermore, the provinces of New Bruns- 
wick, Manitoba, Saskatchewan, and Quebec 
place definite restrictions on the amount of 
spirits that may be purchased at one time. Que- 
bec and New Brunswick permit the purchase of 
one bottle at a time, but do not restrict the 
number of bottles that may be purchased during 
one day. Manitoba and Saskatchewan, how- 
ever, limit an individual's purchase to one bottle 
a day. A restriction such as this in the early days 
of our history might have seriously held up the 
development of the Far West. 

In all of the provinces, except Quebec and 
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Ontario, wine is sold only by government stores. 
Licensed hotels, restaurants, steamships, and 
railroads may sell wine in Quebec, and in On- 
tario the consumer may buy his wine direct from 
the native wine grower. Manitoba and Sas- 
katchewan are the only provinces to restrict the 
quantity of wine sold. Both provinces limit 
purchases to one gallon a day. The liquor con- 
trol commission of Alberta has the power to 
limit the amount of wine purchased but has 
never exercised it. 

Alberta, Manitoba, British Columbia, and 
Quebec permit the sale of beer by glass in beer 
parlors and taverns. Grocery stores can sell beer 
in Quebec. British Columbia, Saskatchewan, 
and New Brunswick are the only provinces that 
prohibit beer stores, operated by brewers, sell- 
ing bottled beer to customers. No provision is 
made for taking care of persons who appear 
made famous in our 
namely the battered “‘growler.’”’* 


bearing that receptacle 
folk lore 

Beer sales are carefully controlled in all of 
the provinces. Generally the brewers act as 
agents of the liquor commission and are ac- 
counted for in the commission’s books. Beer pur- 


chased from brewers in Manitoba and Alberta 


pays a tax to the province of 1214c on each 
gallon. Brewers in Quebec pay a tax of five per 
cent of sales to the Commission. Five years ago 
Manitoba established licensed taverns for the 
sale of beer by the glass. 


The permit system 


Individual permits for the purchase of liquor 
are required in all of the provinces except New 
Brunswick, Quebec and Saskatchewan. Resident 
permits are usually $2 a year; temporary permits 
for tourists and visitors are usually $1. Through 
the permit system the commission can limit ex- 
cessive purchases of liquor, which is a great 
boon to temperance, and can also prevent large 
purchases for bootlegging purposes. 

In all of the provinces except New Brunswick 
provision is made for some form of local option. 
However, in that province the commission has 
not permitted the sale of liquor in communities 
where public sentiment is known to be definitely 
opposed to the sale of liquor. 


* ‘‘Growler’’—now obsolete, another name for the 
tin pail which was used to carry the family beer from 
the corner saloon to the home. A lard can was pre- 
ferred because any residue of lard would prevent foam 
and insure a meaty pail of beer. 
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SCHNAPPS IN FINLAND 


The liquor law of 1932 carefully regulates drinking in Finland 


HE week-end drinker in Finland must 
either have the capacity of a camel or the 
foresight of a squirrel. The liquor shops 

are open only from Tuesday to Friday. But 

even if the week-ender is prescient enough to 
stock up, he is limited as to the quantity which 
he can purchase. 

Nor are the Christmas holidays apt to be 
given over to unrestrained conviviality because 
the liquor shops are closed between December 
20 and New Year's day. In fact, counting out 
week-ends, holidays, the Christmas season, and 
the week before Easter, the Finlander can buy 
liquor only about 180 days during the year. 
Their hours of business are restricted to from 
ten in the morning to three in the afternoon— 
thereby assuring that the Finlander has his aper- 
tifs at home with his family. 


1932 law 


One of the leading provisions in the Law of 
1932 reads: 

“The liquor trade shall be organized in a way 
that will stamp out the illegal trade in intoxi- 
cants, and will reduce the use of alcoholic bev- 
erages to the smallest possible minimum, as 
well as prevent drunkenness and its harmful 
consequences. 

A glance at the remaining provisions of the 
law impresses STATE GOVERNMENT with the 
fact that the Finlander takes his laws seriously, 
and when the law is enacted to reduce .he use 
of alcoholic beverages to the smallest possible 
minimum, it means just that. The maximum 
stocks permitted in the home are: 20 quarts of 
beer; 20 quarts of wine, and five quarts of 
Spirits. If you would have more in your home 
you must secure a special permit which is, STAT! 
GOVERNMENT judges, somewhat harder to se- 
cure than the popular medicinal liquor permit 
in this country. 

The new law establishes a corporation— 
known as the Alcohol Company—a state-owned 


and government directed company which issues 
permits to manufacturers and licenses to re- 
tailers. The seven members of the governing 
board of this company are appointed by the 
cabinet for three year terms. 

Although some eighty shops to sell liquor 
have been established in the various cities and 
towns, not all cities encourage the liquor trade. 
By a two-thirds vote the municipal or communal 
councils may prohibit the sale, manufacture, and 
importation of liquor within their jurisdiction 
Local governments also appoint inspectors to 
assist the national government in enforcing the 
law. Whether these cities and communities are 
bothered by bootleg barons of Russian descent is 
not known, but it is known that the illegal liquor 
trafic presents a problem to the Finlander 
the solution of which seems not easily found. 

The Alcohol Company pays the local and na- 
tional taxes levied against it on the same basis 
as other concerns, and in addition, it is forced 
to pay custom duties levied upon all of its liquor 
stock imported from foreign countries. 

Prorating profits 

All profits from the business of the company 
are prorated in the following manner: 15°; to 
old-age and unemployment fund; 15% for the 
furtherance of temperance work; 20% to be di- 
vided among cultural, benevolent, and temper- 
ance activities in all communities, and 50°; to 
be applied to the expenses of a campaign against 
the illegal liquor traffic. However, revenues dur- 
ing 1933 will be used to balance Finland's bud- 
get—indicating, perhaps, that beer for revenue 
has become an issue in other lands. 

The law does not prohibit home-brewed beer 
and wine. A resident of Finland is just as much 
at the mercy of his neighbor's ‘green’ beer and 
“dandelion” wine as is the native American. 

Legislators and others who imbibe in public 
in Finland must at least look like they were more 
than 21 years old. 
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WIELD GAVELS AND PENS 


President 
Hugh Merrill 
Harry W. Hill 
Lee Cazort 
Frank Merriam 
Ray Talbot 
Roy C. Wileox 


Roy F. Corley 


Hamilton McWhorter 


Hill 


Thomas Donovan 


( yeorge } P 


M. C. Townsend 
Nelson Kraschel 
CharlesW.Thompson 
\. B. Chandler 

John B. Fournet 
Harold Murchie 
Walter Mitchell 
Erland F. Fish 

Allen Stebbins 

K. K. Solberg 
Dennis Murphree 
Frank G. Harris 
Frank H. Cooney 
Walter Jurgensen 
Morley Griswold 
George Cummings 
Emerson Richards 

\. W. Hockenhull 
William Bray 

\. H. Graham 

Ole H. Olson 
Charles Sawyer 
Robert Burns 

Fred Kiddle 
Gen.EdwardShannon 
Robert E. Quinn! 
James O. Sheppard 
H. A. Ustrud 

A. F. Officer 
Edgar Ek. Witt! 

J. Francis Fowles 
Charles M. Smith 
James H. 
Victor A. Meyers 
\. G. Mathews 
Thomas O'Malley 


Price 


Roy Cameron 


te is Lieutenant Governor 


SENATE 


President pro tem. 


R. H. Powell 
None 

None 

Arthur H. Breed 
A. Elmer Headlee 
Frank Bergin 


W. A. Simonton 


H. A. Carithers 

FE. G. Van Hoesen 
tichey V. Graham 
Anderson Ketchum 
Matt D. Cooney 
Dallas W. Knapp 
Charles G. Franklin 
Frank Peterman 
None 

None 

None 

Leon D. Case 
None 
W.C 


Michael Kinney 


Adams 


{obert Pauline 
Frank MeCarter 
William F 
None 
None 
Taylor E. Julian 
John Dunnigan 

W. G. Clark 

D. H. Hamilton 

D. H. DeArmond 
Paul Stewart 
None 

James Boyd 
William Vanderbilt 
John Williams 


L. J. Larson 


None 

Walter Woodul 
None 

Charles B. Adams 


Holt 
Walter Ronald 


Saxon W. 
Louis Henderson 
Orland Loomis 
Oscar Beck 


‘Is designated 


I Yressler 


as Secretary 


Clerk 
Earl Speight 
W. J. Graham 
Ed Farris! 
Jose ph A. Beek? 
William McLean* 
William Citron 


William P. Short 


John Boifeuillet 


M. J. Hammond? 


Alfred E. Eden’ 
Dick Heller 
Byron G. Allen? 


Clarence W. Miller? 
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Royden Brown? 
Emerson Crothers 
Irving N. Hayden 
Don W. Canfield 
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V. R. Merialdo 
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Oliver Vant ‘amp 
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P. H. O'Connell 
LeRoy Martin 
Sidney J. Papke 
Thomas E. 
J. William Cordell 
John Hunt 
N Boyd Hamilton 
Louis Cappelli 
James H. F ‘owle s 
Joe Atkins 
Sam Murphy 
Bob Barker 
Lynn 8S. Richards 
Ernest Wesibson 
O. V. Hanger 

Lae Lindberg 
oe Lively 
R. A. Cobban 
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Speaker 


Alfred Tunstall 


5. A. Spe ar ms 
Ke ‘mp Toney 
Walter J. Little 
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Julian Robi inson 


E. D. Rivers 
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‘J . H. Stewart 


Clerk 
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Mrs. Lallah Ruth 
J. W. Campbell 








Arthur Ohnimus 





Albert S. Bill 
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7 Jon Stewart 
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T. Barton Harrington 
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Charles Munn 
Thomas Bailey Ss 
W. H. Meredith — 
Dennis Dellwo 
George 0’ Malley re 
Fred 8. Alws ard ra 
Louis P. Elkins 
Charles A. Otto 
Alvan White 
Joseph McGinnies 
R. L. 


Minnie Craig 
Frank Cave 
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Tom Anglin 
Earl W. Snell 
Grover Talbot 
William E. Reddy 
J.B. Gibson 
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Frank W. Moore 
Coke Stevenson ; 
I. A. Smoot 
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talph_ M. Hiner 
Cornelius Y oung 
Wm. 


J. Scotty Jac k 


Charles P. Casey 
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John Ryan 
Lloyd Ellis 


W. .T. Bishop _ 
“E. C. Walker 
®. R. Stoker 
: larvey Pease 
"Albert Almoney 
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George Brodigan 





‘Harrie Young Pre 0 





Robert W. Purdy 
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E. G. White 
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QO. H. Olson 
John S. Hall 
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STATION A.L.A. 


Presents two radio series of great interest to the legislator sponsored hy 


the National Advisory Council on Radio in Education 


WO rare opportunities have been given the 
itinerant radio dialer: Fyrrst, to hear the 
downtrodden, muchly criticized legislator 
speak in his own defense. STATE GOVERNMENT 
thinks he needs no defense, others entertain dif- 
ferent ideas. However, the You and Your Gov- 
ernment program sponsored by the National 
Advisory Council on Radio in Education and 
the American Political Science Association pre- 
sents this opportunity. 

Second, it isn’t every day that an opportunity 
is given to the radio listener to hear such prom- 
inent members of the Bar as John W. Davis, 
Guy A. Thompson, and Newton D. Baker. Lead- 


The Lawyer and the Public 
6:00 P. M. 


ApRIL 2. What is the Bar Doing to Improve the 
Administration of Justice? Guy A. Thomp 
son, Former President of the American Bar 
Association. 

ApriL 9. Reforming the Law Through Legisla- 
tion. Hon. Henry W. Toll, Executive Dt1- 
rector American Legislators’ Association. 

APRIL 16. Sifting Candidates for a Lawyer's Li- 
cense. Philip J. Wickser, Secretary, New 
York Board of Law Examiners, Hon. Theo- 
dore Francis Green, Governor of Rhode 
Island, and Robert T. McCracken, Chairman 
of the Philadelphia County Board of Law 
Examiners. 

AprIL 23. When Lawyers Speak with One 
Voice. Newton D. Baker, President of the 
American Judicature Society. 

APRIL 30. How the Law Functions in Society. 
Professor Karl Llewellyn of the Columbia 
University Law School, Professor Walter 
Wheeler Cook of the Institute of Law of 
Johns Hopkins University, and Mr. Jerome 
Frank, Lecturer at the Yale Law School. 


—Eastern Standard Time — 


ing lawyers will speak in the series on the 
Lawyer and the Public, and answer questions 
on the subjects under discussion. 

STATE GOVERNMENT'S Radio Editor, fearful 
of overlooking these features of the air, intends 
to twirl the knob to the nearest N. B. C. station 
every Tuesday night--just before Ed Wynn an- 
swers the alarm—and to a Columbia station 
every Sunday evening after the family auto drive 

Eminent speakers who are very closely iden 
tified with the work of the A. L. A. are to appear 
Belknap, Witte, Billmat 


names already familiar 


on these programs 
Toll, Parkman, Reid 
ro the readers of STATI 


GrOVERN MENT. 

You and Your Government 

7:15 P. M. 

i. Allocation OT Sources of Re veEenhe By 


and Federal Governments. Hon 
William B. Belknap, President, American 


APRII 


tween State 


Legislators’ Association, Professor Simeon 
E. Leland, University of Chicago 
APRIL 11. Interallied Debts. Professor Charles 
S. Remer, University of Michigan, Professor 
Harry D. Gideonse, University of Chicago. 
APRIL 18. Parties and Pressure Groups. Arthur 
Krock, New York Times, Dr. E 
Herring, Harvard University. 
APRIL 25. Unemployment Insurance. 
Elizabeth Brandeis, University of Wisconsin, 
Dr. William T. 
Foundation. 
May 2. The World Court. Professor Philip C. 
Jessup, Columbia University, Professor E. 


Pendleton 
Pre fess r 


Foster, Director, Pollack 


M. Borchard, Yale University. 

May 9. Aids to Legislation. Hon. Henry W. 
Toll, Director, American Legislators’ Asso- 
ciation, Edwin E. Witte, Wisconsin Legisla- 
tive Reference Library, DeWitt Billman, 
Illinois Legislative Reference Bureau. 
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HIGH HURDLES 


A celebrated editorial writer ap praises the obstacles to good legislation 


in a radio address in the series You and Y our Government 


By ALBERT W. ATwoop 


WO\UBLIC indifference toward state legisla- 
| tures is a perilous indulgence, for however 
we may feel toward them, these bodies are 
the main policy determining organs of the state. 
Their potentialities for good and 
evil are enormous. They are the 
safety valves of democracy, en- 
gaged in a never ending process of 
popular adjustment. 

No matter how much other 
branches of state government may 
develop or how fast the process 
of Federal centralization takes 
place, it is still the duty of the 
legislature to finance the state. It 
must decide questions of taxation 
and expenditure, unemployment 
relief, and public works. 


It is this body, and this one Journalist 


alone, which must decide as between the con- 
flicting demands of the taxpayer for one kind 
of relief and of the unemployed for another 
kind of relief. It must pass upon highly intri- 
cate subjects like unemployment insurance, and 
in many Cases it must adopt a whole new bank- 
ing code, as well as meet the emergency prob- 
lems of bank runs and failures. It must regu- 
late the highways and motor traffic thereon, a 
constantly growing problem. At all times it is 
faced with the very serious differences or even 
resentments between city and country, and such 
fundamental matters as the reorganization of 
county and local governments, and efficiency in 
both state and local units of government. 


Presidential timber 


Thus it is of vital importance to the people 
of the United States that the 7600 odd members 
of the forty-eight state legislatures should be 





competent to perform these manifold duties. 
Anyone who does not know that many loyal, 
industrious, and splendid men have served and 
are serving in these bodies is surely ignorant of 
public affairs. Mr. Coolidge served 
in both branches of his legislature, 
and Governor Smith spent twelve 
years in the assembly, or lower 
house in New York. Theodore 
Roosevelt and Warren G. Harding 
had similar apprenticeships as did 
one of the most active members of 
Mr. Hoover’s Cabinet, Ogden L. 
Mills, Secretary of the Treasury. 

No less than 195 members of 
the Congress which expired a few 
days ago had previous state legis- 
lative experience, this being true of 
37% of the House members and 
36% of the Senate members. Writing as of Jan- 
uary 13, 1931, Mr. Coolidge spoke of the many 
young men who were just then starting a polit- 
ical career of indeterminate length in state legis- 
latures, and he added: “A number of them will 
be future governors or senators. One or two 
may become President.” 


Amateurs 


But with many notable exceptions, not only 
among the more but also among the less prom- 
inent members it is a fair, an accurate statement 
that as a whole they do not have the experience 
or training which their onerous duties require. 
Taken as an entirety these 7600 men and women 
are amateurs, novices, in that they serve too 
short a time to really learn their business. They 
come and go so rapidly that continuity of policy, 
collective knowledge, and professional stand- 
ards cannot develop into what they should be. 
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These statements are not matters of opinion; 
they are subject to definite proof. In the first 
place while senate terms are usuaily longer than 
those in the lower house a large majority of all 
state law makers are elected for a term of office 
including only one regular session which com- 
monly runs for sixty or ninety days. That is, 
most of these men and women are selected for 
a two year period, a biennium containing only 
the one regular session. It is a commonplace 
of political experience that a new member re- 
quires several sessions to learn the ropes. 


More than half 


In advising new members in January, 1931, 
Mr. Coolidge told them to place their reliance 
upon “knowing a little more about a subject 
than anyone else on the floor” as being the surest 
road to success. But it takes time to comprehend 
the subjects with which these law making bodies 
deal, and a very large proportion of all state 
legislators are not re-elected often enough to 
learn the ropes at all. I am indebted to the 
American Legislators’ Association fora prelimi- 
nary service list of the 1933 biennium, which in- 
cludes all the legislatures to which members 
were elected in November, 1932, that is, of 
forty-two states. These preliminary figures are 
given not as being absolutely accurate but as 
presenting a close approximation of the facts 
They show 4012 new members of all houses and 
senates, or 52.39% as the average of new mem- 
bers in all the forty-eight states. There are 
states, however, in which more than 75% of the 
members are new. 

If ic be objected that this is not a fair test be- 
cause of the almost complete political turnover 
last November, I reply by calling attention to 
the figures for the 1931 biennium, which showed 
that 40% of all state legislative seats were va- 
cated by previous holders. Out of a typical 
body of 135 members there were 50 who had 
never before sat in such an assembly, 25 who 
had previously been members for one session 
only, and not more than a dozen who had at- 
tended more than five sessions. 

Early in January every two years something 


over a hundred men and women, at least 40% 
of whom have never served in such a capacity 
before, dash into the state capitol, and for sixty 
or ninety days are obliged to dispose of thou- 
sands upon thousands of bills, affecting every 
individual and interest in the state often aftect- 
ing other states and involving the expenditure 
of vast sums of money. This seems a slipshod 
way of doing business, and presents one of the 
major problems of modern life, namely, how 
adequate personnel for this immensely impor- 
tant service can be recruited, retained, and 
trained in the midst of a busy society, with its 
many conflicting loyalties and priorities 

One constructive and obvious change would 
be to lengthen the term of office. Certainly at 
the very minimum no representative should be 
elected for less than two, or senator for less than 
three, sessions. In most cases this would mean 
changing the senate terms from four to six years 
and the house terms from two or four years 
Another desirable alternative would be to re- 
duce the size of many of these bodies, which 
lose effectiveness because of their unwieldy num 
bers. The idea that legislatures must be very 
large to be representative is now thoroughly 


exploded. 


A major problem 


Defects in government, such as those which 
mark the state law making bodies, are not to 
be cured by running away from them. Suppress- 
ing the state legislatures does not seem to me 
the sensible remedy for these defects. If as 
much ingenuity were devoted to planning out 
improvements in the structure and organization 
of these bodies as in restricting and denouncing 
them we might make some progress. 

Ir would be difficult to find any other group 
of 7600 men and women in the United States 
the quality of whose services affect us all more 
vitally than the members of the state senates 
and houses. We can have no really sound sys- 
tem of government in this country unless that 
service be of a high order. To be indifferent to 
the importance and influence of the state legis- 
latures is merely to invite disaster. 








A LOG 


Six months voyage charting the stormy seas of 


con flictin g taxa! ion. 


De&cEMBER 28—President-elect Roosevelt declares: “The plan to hold an interstate confer- 
ence of legislators to secure a better codrdination of the revenue systems of the federal 
government and of the forty-eight states is a splendid idea.” 


JANUARY 7—American Legislators’ Association issues call for first Interstate Assembly. 


FEBRUARY 3-4—Interstate Assembly convenes at Washington and authorizes appointment 
of Interstate Commission on Conflicting Taxation. 


MARCH 24-25—Interstate Commission on Conflicting Taxation meets in Chicago to plan 
course of action. Issues the preliminary recommendations presented on page 3 


APRIL 21—Commission confers informally in Washington with representatives of federal 
government. Presents its recommendations and requests setting up of machinery for 
codperative federal-state action. 


May 1—United States Senate Committee on Finance endorses recommendation of Inter- 
state Commission on Conflicting Taxation relative to the repeal of the federal gasoline 
tax after June 30, 1934. 


May 3—Senate Committee on Finance authorizes the appointment of a subcommittee to 
join with a like group from the House Ways and Means Committee and a committee 
representing the several states to p.opose plans to eliminate tax conflicts. 

This issue of STATE GOVERNMENT contains extracts from the first preliminary report 
of the Interstate Commission on Conflicting Taxation and material presented, without being 


formally adopted, by the Commission at its conversations in Washington with representa- 


f 


/ j , sf 
lites of the federal governmmeni, 


COMMISSIONERS 


SENATOR SEABURY C. MASTICK, Chairman ...... New York 


Hon. WILLIAM B. BELKNAP. .. Kentucky 
Hon. R. BEVERLEY HERBERT ... South Carolina 
Hon. ANNA WILMARTH ICKES .. Illinois 
SENATOR WILLIAM LEE KNous Colorado 
SENATOR EARL R. LEWIs ....Ohio 
SENATOR BEN G. O'NEAL .. Texas 
SENATOR HENRY PARKMAN, JR .. Massachusetts 
SENATOR ALVIN REIS ... Wisconsin 
Hon. Harry B. RILEY ..California 
Hon Estes SNEDECOR .. Oregon 
HON. PHILIP STERLING .. Pennsylvania 
SENATOR GEORGE WOODWARD Pennsylvania 


Hon. MARK GRAVES 


New York 


HON Henry F. LONG Massachusetts 
HON. LEON D. METZGER Pennsylvania 
Hon. C. H. MorrissetT.... Virginia 


SENATOR HENRY W. TOLL, Secretar} 


CLARENCE HEER, Research Consultant 


..Colorado 
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“STADT HUIS” 


The New York Legislature has met in Albany since 1797. At first it assembled in 
what was known as the Patroons’ Mansion, but after 1806 its yearly meetings were held 


in the old capitol upon State Street Hill, until the present building was Oct u pied in 1897. 


This imposing structure is 300 feet wide and 400 feet long—covering three acres 
of rich Albany soil—and its granite walls rise 108 feet from the ground. New Yorkers 
may—or may not—boast that their state house cost $25,000,000—twice as much as the 


national capitol at Washington. 


The original plan proposed a building in Italian Renaissance style, but this was 
soon modified by ingenious architects to Romanesque. Work had not proceeded far, 
however, when the legislature directed a return to the original plan and ordered “that 
the building be carried up to the roof in accordance therewith.” The structure which re- 
sulted from this architectural fickleness sometimes is described as Free-Renaissance. It 
now snuggles comfortably at the foot of the skyscraper State Office Building, which was 


com pleted in Anno De pressionis IT. 


